Harmful Anti-Sex-Selective
Abortion Laws Are Sweeping
U.S. State Legislatures: Why
Do Some Pro-Choice People
Support Them?

&

By Sital Kalantry!

Antisex selective abortion laws punish medical professionals for perform-
ing abortions if they know that the patient’s motive for the abortion relates
to the predicted biological sex of the fetus. Since 2009, nearly half of all
state legislatures have considered bills to prohibit sex-selective abortion.?
The majority of the U.S. House of Representatives voted in favor of a similar
ban in 2012.% That same year, anti-sex-selective legislation was the second
most proposed anti-abortion prohibition in the United States.* Today, laws
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prohibiting women from terminating their pregnancies because of the sex
of the fetus are effective in nine states.”

The laws stigmatize and stereotype Asian Americans, restrict wornen’s
access to non-selective abortion, and are likely to be adjudicated by the U.5,
Supreme Court in the near future. Yet, elected officials who are pro-choice
have voted in favor of the bans. Liberal media sources wrongly report that
Asian Americans are aborting female fetuses at rates similar to people in
India and China. Pro-choice people appear to be torn about how to react to
these particular abortion restrictions.

I attempt to explain this puzzling state of affairs here. T show that pro-
choice legislators and other people have been misled to support sex-selective
abortion bans by misinterpretations of demographic data in a way that aligns
with stereotypes about Asians and Asian Americans. In Section [, 1 explain
how legislation banning sex-selective abortion was driven by misinterpreta-
tion of information in a 2008 academic article suggesting that sex-selective
abortion was widespread among Asian Americans. Next, in Section I, I
explain why the laws are harmful to all women’s right to choose. Through
an analysis of the voting records of legislative representatives in Oklahoma
and in the U.S. House of Representatives, | conclude that many pro-choice
legislators voted in favor of sex-selective abortion restrictions in Section IIL
Then, in Section IV, T analyze the findings of the 2008 article to demon-
strate that their conclusions were miginterpreted to suggest that sex-selective
abortion is widespread among Asian Americans when that is not the case.
In Section V, I show how stereotypes about Asians and Asian Americans
contributed to those misinterpretations of the data. T analyze census data

5. The nine states that prohibit women from terminating their pregnancies because of
the sex of a fetus are: Arizona, Arkansas, Kansas, Mississippi, North Carolina, North Dakota,
Oklzhoma, Pennsylvania, and South Dakota. See Ariz. REv. STaT. ANN. § 13-3603.02(A) (1)
(Westlaw through the Second Regular Session of the Fifty-Fourth Legislature (2020)); ARK.
CopE ANN. § 20-16-1904(a) (LexisNexis through all legislation of the 2020 First Extraordi-
nary Session and the 2020 Fiscal Session); KaN. STAT. ANN. § 65-6726(2) (Westlaw through
laws enacted during the 2020 Regular and Special Sessions of the Kansas Legislature effec-
tive on or before July 1, 2020); HLB. 1295, 9020 Reg. Sess. (Miss. 2020); N.C. GEN. STAT.
§90-21.121(a) {LexisNexis through Session Laws 9020-94 of the 2020 Regular Session); N.D.
Cewr. CoDE § 14-02.1-04.1(1)(a) (LexisNexis through all acts approved by the governor
through the end of the 2019 Regular Legisiative Session); ORLA. STAT. tit. 63, § 1-781.2(B)
(Westlaw through enacted legislation of the Second Regular Session of the 5%th Legislature
(2020)); 18 Pa. StaT, AND CONS. Star. ANN. § 3204(c) (Westlaw through 2020 Regular Ses-
sion Act 78); S.D. Contrrep Laws § 34-23A-64 (Westlaw through 2020 Session Laws). Tllinois
adopted a ban in 1975, but repealed the law in 2019, See Ilinois Abortion Law of 1975, Pub.
Aci No. 70-1126, 1975 111 Laws 3462, repealed by Reproductive Health Act, Pub. Act No, 101-
0013, 2019 111, Laws (codified ai scattered chapters of the ILL. CoME. STAT.).
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" in Section VI that is more recent than the data that was used in the 2008
- article and that challenges the dominant assumptions about the motives of
" the behavior of Asian Americans. Finally, in Section VII, I discuss the sig-
nificance of sex-selective abortion bans for the future of U.S. Supreme Court
jurisprudence on reproductive rights.

I. The Genesis and Justifications for
Sex-Selective Abortion Bans

A two-page article published in 2008 by Douglas Almond and Lena Edlund,
entitied “Son-Biased Sex Ratios in the 2000 United States Census,” started
a legislative firestorm to ban sex-selective abortion.® The article was pub-
lished in the Proceedings of the Notional Academy of Sciences, an influential mul-
tidisciplinary science journal. By examining the ratio of boys to girls born to
Asian Americans, they suggested that Asian Americans abort female fetuses
at the same rates as people living in Asia. Specifically, the authors stated that
“the magnitude of the deviations ... for second and third children of Chi-
nese, Indian, and Korean Americans is comparable to that documented for
India, China and South Korea.”” In Section IV, I explain why this statement
is inaccurate. '

Bills began to be introduced in state legislatures almost immediately
after the study was released, and they continue to be proposed today. In
2009, five state legislatures considered sex-selective abortion bans; in 2010
eight state legislatures considered the bans; in 2011, five state legislatures
considered the ban; in 2012, nine states considered the bill; and in 2013, 16
states considered the bill. In 2014, ten states considered the ban (one staie
enacted it). §

INinois® and Pennsylvania were the only states that enacted sex-selective
abortion bans prior to the publication of Almond and Edlund’s article. In
examining the transcripts of discussions of the bills in those state legisla-
tures, I found that there was never any mention of the purported behav-
ior of Asian Americans as a justification for the bills in those two states.
The focus of the legislative discussion in those states was broadly on the

6. Douglas Almond & Lena Edlund, Son-hiased Sex Ratios in the 2000 United States Gensus,
105 Proc, Nar’L Acap. Sc1. b681, 5681 (2008).

7. Id.

8. The sex-selective abortion prohibition has now been repealed in Indiana. See Illinois
Abortion Law of 1975, Pub. Act No. 79-1126, 1975 1. Laws 3462, repealed by Reproductive
Health Act, Pub. Act No. 101-0013, 2019 Tl Laws (codified at scattered chapters of the IlL
Comp. Stat.).
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sex-selective behavior of all Americans.? The only time Asia was referred to
in the legislative debates is when a pro-choice Pennsylvania senator pointed
out that sex-selection occurs in parts of Asia but not in the United States.'?

But since 2009, the bills that have been introduced specifically cite
Almond and Edlund’s article and claim that bans are necessary to prevent
widespread discriminatory abortions of female fetuses. For example, the
preamble of the bill proposed in the U.S. Congress in 2017, the Prenatal
Nondiscrimination Act (PRENDA) of 2017 states:

In a March 2008 report published in the Proceedings of the National Acad-
emy of Sciences, Columbia University economists Douglas Almond and
Lena Edlund examined the sex ratio of United States-born children and
found “evidence of sex selection, most likely at the prenatal stage.”!!

PRENDA further suggests that the data in Almond and Edlund’s article
“reveal[s] obvious ‘son preference’ . . . within . . . segments of the United
States population . . . tracing their origins to countries where sex-selection
aboriion is prevalent.”?

The preambles of bills introduced in state legislatures also contain the
same language just quoted.!® The political rhetoric of politicians that sup-
port the bills further refer to Asian immigration as a justification for the
bans.}* For example, Don Hagger, a Republican state representative in
South Dakota, stated:

&

Let me tell you, our population in South Dakota is a lot more diverse than
it ever was, There are cultures that look at a sex-selection abortion as being

9. See Sital Kalantry, Sex Selection én the United States and India: A Contextualist Feminist
Approach, 18 UCLA J. InT’L L. & FOREIGN AFFs. (2013). See also State of Il Gen. Assemb., 8.
Transcripts Discussing H.B. 1399, 83d Gen. Assemb., at 36-38 (June 25, 1983); State of Il
Gen. Assemb., S. Transcripts Discussing H.B. 1399, 83d Gen. Assemb., at 222-23 (June 29,
1988); State of [l Gen. Assemb., 8. Transcripts Discussing H.B. 1399, 83d Gen. Assemb., at
17-33 (Apr. 30, 1984); State of IIl. Gen. Assemb., 8. Transcripts Discussing H.B. 1399, 83d
Gen. Assemb., at 142-51 (June 30, 1984); State of IIl. Gen. Assemb., H. Transcripts Discuss-
ing H.B. 1399, 83d Gen. Assemb,, at 17579 (May 27, 1983); State of IIl. Gen. Assemb., H.
Transcripts Discussing H.B. 1399, 83d Gen. Assemb., at 81-86 (Apr. 26, 1984); State of Il
Gen. Assemb., H. Transcripts Discussing H.B. 1399, 83d Gen. Assemb., at 50-64 (June 29,
1984); H.R. 173-65, 1989 Sess,, at 1743-44 (Pa. 1989), http://www.1egis.state.pa.us/w01
/LI/H]/1989/0/19801024.pdf (last visited Mar. 12, 2021).

10. H.R. 175-65, 1989 Sess. at 1749 (Pa. 1989), http://www.legis.state.pa.us/WU01 /L1
/H]/1989,/0,19891024.pdf {fast visited Nov. 8, 2020).

11. Prenatal Nondiscrimination Act (PRENDA) of 2017, H.R, 147, 115th Cong. § 2{(a) (1) (F}.

12. Id

13. H.B. 845, 2013 Leg., Reg. Sess. (Fla. 2013}

14, CrirrorD GEERTZ, THE INTERPRETATION OF CULTURE 44 (1973).
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culturally okay. And I will suggest to you that we are embracing individuals
from some of those cultures in this country, or in this state. And I think
that’s a good thing that we invite them to come, but I think it’s also impor-
tant that we send a message that this is 2 state that values life, regardiess of
its sex.'?

The narrative used to justify the laws can be summarized as follows:
(1) people in Asia prefer sons and that is why they abort female fetuses,
(2) Asians have emigrated to the United States and many of them obtain
sex-selective abortions, (3) Asian Americans obtain these abortions because
(like Asians) they havea sexist preference for sons and an aversion to daugh-
ters, and (4) sex selection in both the United States and Asia is discrimina-
tory. Later in the chapter, 1 explain why these assumptions are inaccurate.

II. The Bans Impact Every Woman’s Right to Choose

Medical professionals are required to enforce bans on sex-selective abor-
tion. A doctor who has knowledge that a woman is seeking an abortion due
to the sex of the fetus will face criminal liability in most of the states that
ban sex-selective abortion.!® But what if an aborton seeker does not volun-
teer her motive, how will a medical professional know about them? Becausc
the thetoric around the bills targets Asian Americans, it is possible that doc-
tors will inquire about the motives of Asian American women or deny them
reproductive care altogether for fear of their own liability. But this inquiry
will be made of every woman in some states.

Many states require medical professionals to inquire about the motives
of all abortion seekers. For example, South Dakota’s law banning sex-
selective abortion requires medical professionals to “[ilnquire into whether
the pregnant mother knows the sex of her unborn child and if so, whether
the mother is seeking an abortion due to the scx of the unborn child.™
Oklahoma requires medical professionals to complete a form for each abor-
tion, which includes a section on the reasons a woman obtained the abor-
for 1® In Arizona, while the law does not require inquiry, it motivates the
medical professional to ask questions about the motive for any abortion
because he or she must sign an affidavit certifying that he or she “is not

15. Molly Redden, GOP Lawmaker: We Need to Ban Sex-Selective Abortions Because of Asian
Immigrants, MoTHER JonEs (Feb. 25, 2014), http:// www.motherjones.com/ politics/ 2014/02
/ south—dakota-stace-nelson-ban-sex—based—abartions—because-asian—immigrants.

16. See, e.g., ARz REV. STAL § 15-3603.02 (2013).

17. 8.D. CopIFiED Laws § 34-28A-56 (4A) (2014},

18, OxLA. STAT. ANN, tit. 63, § 1-738k (2013).
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aborting the child because of the child’s sex or race and has no knowledge
that the child to be aborted is being aborted because of the child’s sex or
race.”™® Arizona also requires health care professionals to report “known
violations . . . to appropriate law enforcement authorities.”* This kind of
inquiry can be humiliating and invasive for a woman who is already embark-
ing upon what is likely a difficult decision.

The most recent state to adopt a ban, Arkansas, went further than any
other state. It requires medical professionals to ask each patient whether
she knows the predicted future sex of the fetus, and if she answers in the
affirmative, then the professional must spend “time and effort” seeking
her entire pregnancy-related history (including prior pregnancies).?! This
means that any woman who is aware of the predicted biological sex of the
fetus may suffer long delays in receiving reproductive care.

Sex-selective abortion bans create a wedge in the patient-doctor rela-
tionship because they require medical professionals to enforce them. This
may lead to doctors denying Asian American women reproductive care, But
it is not just Asian American women who are impacted; all women in some
states that have adopted such bans must now be subjected to inquiry about
their motives for seeking an abortion to rule out sex selection as the motive,
One state adds a time delay in receiving an abortion for any woman who
happens to know the predicted biological sex of her fetus. Laws that inter-
fere with the patient-doctor relationship in such a way jeopardize the qual-
ity of health care services. ’

II. Some Pro-Choice Legislators Support
the Harmful Abortion Restrictions

Despite the fact that sex-selective abortion legislation will restrict even non-
selective abortion and the scale and reality of gender-biased sex selection
among Asian Americans is grossly exaggerated (as discussed in Sections
IV-VI), several pro-choice national and state legislative representatives have
supported the harmful legislation. In 2012, when the majority of the U.S.
House of Representatives voted in favor of a federal law prohibiting sex-
selective abortion, 20 Democrats voted with the majority.*

19, Azrz. Rev. STAT. ANN, § 862157 (2011).

20, Ariz. Rev. Stat. § 13-3603.02 (2013).

21. H.B. 1484, 91st Leg., Reg. sess (Act 733).

99, Kate Sheppard, House GOP’s ‘Prenatal Nondiscrimination’ Bill Fails, MoTHER JONES (May
31, 2012), www.motherjones.com/ politics/2012/05/house-gop-abortion-sex-selection/.
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Most people assume that Republicans are pro-life and Democrats are
pro-choice, but that is not always the case. Consider the prior voting records
of the Democrats in the U.S. House of Representatives who voted in favor of
the federal ban as a proxy for their political position on the right to choose.
The prior voting records of the Democrats that voted for the federal ban
show that some of them generally voted in favor of abortion restrictions.
Thus, many of them were likely pro-life and would vote in favor of any abor-
tion restrictions, Their vote in favor of banning sex-selective abortion is not
particularly surprising.

However, eight of the Democrats who voted in favor of sex-selective
abortion bans had mixed voting records—they sometimes voted against
anti-abortion legislation and sometimes voted in favor of it.?® Two of those
Democrats were avowedly pro-choice.?* One of the Democrats, Represen-
tative Garamendi, stated: “I am a strong pro-cheice feminist and a proud
father of b daughters and 3 granddaughters! My daughters and wife are my
closest advisors and confidants and all of my decisions are heavily weighed
by their influence.”®® Thus, it appears that Democrats who never voted in
favor of abortion restrictions but did vote in favor of restricting sex-selective
abortion accepted the narrative about Asian Americans put forward by pro-
life advocates,

Even in state legislatures that enacted bans on sex-selective abortion,
some pro-choice Democrats voted in favor of them. We see the largest num-
ber of pro-choice Democrats voting for the bans in Oklahoma, the first state
to adopt the restriction after Almond and Edlund’s article was published.
In Oklahoma, nearly 90 percent of Democrats in both the House and Sen-
ate voted for the ban, which is a total of 61 Democrats. Of these Democrats

23, John Barvow on Abortion, ONTHEIssUEs, www.ontheissues.org/GA/John_Barrow
Jitm (last visited October 30, 2017); Dan Boren on Abortion, ONTuelssurs, hitp://www
.ontheissues.org/House/Dan_Boren.htm {(last visited Nov. 8, 2020); Henry Cuellar on Abor
tion, ONTHEISSUES, hitp://www.ontheissues.org/TX/Henry_Cuellanhtm {last visited Now.
8, 2020); Mike Ross on Abortion, ONTHEIssUES, www.ontheissues.org/House/Mike_Ross
Jhim (last visited Nov, 8, 2020); Roy Cooper on Abortion, ONTHEISSUES, http://www.onthe
issues,org/Roy_GCooperhtm (last visited Nowv. 8, 2020); Steve Lynch on Abortion, ONTHEISSUES,
htip:/ /www.ontheissues.org/MA/Steve_Lynch.htm (last visited Nov. 8, 2020); fim Matheson
on Abortion, ONTHEISSUES, http://www.ontheissues,org/House/Jim_Matheson.him (last
visited Nov. 8, 2020); Sivestre Reyes on Abortion, ONTHEIssUES, hitp:/ /www.ontheissues.org
/TX /Silvestre_Reyes.htm (last visited Nov. 8, 2020).

24. Franco Ordonez, In Congress, Democrat Kissell Is Stuck in the Middle, Mravr HERALD
(Nov, 1, 2012, 4:35 PM), www.miamiherald.com/latest-news/article1 944175 html; John Gara-
mendi on Abortion, ONTHEISsUES, www.ontheissues.org/CA/John_Garamendi.htrn (last vis-
ited Now. 8, 2020).

25. Garamendi on Abortion, supra note 24,
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voting to ban sex-selective abortion, 28 consistently vote to limit abortion
access. However, 17 consistently vote against bills that limit aborfion access
and eight have a mixed voting record. Thus, 25 pro-choice Democrats and
on-the-fence Democrats voted in favor of adopting restriction on sex-selec-
tive abortion in Oklahoma.?8

IV. Misinterpretations of Demographic Data
about Asian Americans

Many people in the United States who otherwise support access to abor-
tion may be conflicted about how to react to sex-selective abortion bans
because women's equality is implicated by both its practice and its prohibi-
tion. Sex-seleciive abortion appears to be discriminatory (at least in some
situations), and prohibition of such abortion restricts reproductive rights.?
One person commenting on a story in the Atlantic on sex-selective abortion
stated, “I lean pro-choice, but1 doff my hat to the pro-ife camp for this deft
maneuver. They have demonsirated that it is logically impossible to be both
‘pro-choice’ and ‘anti-discrimination.””?® T argue that pro-choice legislators
and others have been misled into supporting sex-sclective abortion bans
through misinterpretations of demographic data to align with stereotypes
about Asians and Asian Americans.

As described carlier, Almond and Edlund’s article sparked the enact-
ment of laws across the American states to ban sex-selective abortion. The
authors analyzed the genders of children born in the United States to par-
ents that were born in China, Korda, and India. They obtained this data
from the publicly released sample of the 2000 U.S. Census, which is only
5 percent of the overall census data. They came up with a ratio of boys
to girls of the first child of Chinese, Koreans, and Indians, then the ratio
for the second child and for the third child for these groups. They found
that the first child born to Chinese, Indian, and Korean parents was just
as likely to be a male as the first child born to Caucasian families: the sex

96. See KALANTRY, WoMEN's HUMAN RIGHTS AND MIGRATION, supra note 2 at 85-87,

97. See, e.g., Noah Berlatsky, Neither Pro-Life Ner Pro-Choice Can Solve the Selective Abortion
Crisis, THE ATLANTIC, (Mar. 6, 2013), https:// www.theatlantic.com/sexes/archive /2013/03

/ neither—pro—lifemor—pro—choicc{an-solve-the—selective-abortion—cﬁsis / 273704/,
' 98, Chris Bodenner, The Gendercide Crisis in Asig, ATLANTIC (May 23, 2016, 12:25 PM),
http:// www.theatlantic.com/notes/ 2016/ 05/ abortion / 483866/
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ratio of both groups was 1.05, which was considered to be the biologically
normal sex ratio.®

Iowever, the anthors found that the sex ratio of second children of
Asian American families that had one prior girl child was more rnale-biased
{1.17) than the sexX ratio of second children of Caucasian Americans who
had one prior girl child (1.05).% For the third child, the ratio of boys to
girls was even more male-biased in those Asian American families that had
two prior girl children. The sex ratio of the third child for these parents
who had two prior girl children was 1.51.5! The sex ratio at the second and
third births was considered abnormal because i deviated from the sex ratio
of Caucasian American families at this level, which was again 1 053

The same day Almond and FEdlund’s findings were published, National
Public Radio (NPR) aired an interview with Professor Aimond. When asked
to provide an explanation of their findings, Professor Almond stated:

To us, given the context that in certain Asian countries there’s a traditional
preference for sons, that desire of sons is being exercised not only in Asia
but in the United States, and that the technologies for prenatal sex deter-
mination, there’s now evidence that those are being used to generate male

birth.®

Numerous media stories also claimed that the findings of the article
suggested that Asian Americans prefer to have sons. For example, the head-
line in a story in the International Herald Tribune states “Asians Show Bias
for Boys; Census Data ob Births Also Reflects Embrace of Sex Selection.”*
Fven authors that provided a more careful analysis than the sensational-
ism of daily newspapers accepted the view that sex selection was occurring
among the Asian American community at crisis proportions.35

99, The sex ratio is the ratio of males to females in any given population (males per 100
females).

30. Douglas Almond & Lena Ediund, Son-Biased Sex Ratios in the 2000 United States Census,
105 ProC. NAT'L ACAD. Sci. 5681, HB81 (2008), available af hitps:/ /www.pnas.org/ content
/pnas/105/15/ 5681.full.pdf.

31. Id.

32. Id.

38. Male Birth Rate Among Asian Americans Studied, NPR (Apr. 1, 2008), htip:/ /www.npr
.org/templates/ siory/ story.php?storyld=89284549.

$4. See Sam Roberts, U.S. Asians Show Bias for Boys; Census Data on Births Also Reflects
Embrace of Sex Selection, Experts Say, INT'L HeraLd Tris., June 16, 92009, at 2; See also Sam Rob-
erts, U.S. Births Hint ai Bias for Boys in Some Asians, NY Tives (June 14, 90093, www.nytimes
.com/2008/06/ 16/ nyregion/ 15habies. hunl.

a5. See William Saletan, Fetal Subtraction, SLATE (Apr. 3, 92908), hittps:// slate.com/ technol
ogy/2008/04/ abortion-and~sex~selection—in—ﬂle-united—states.html.
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But simply by looking at the sex ratios that Almond and Edlund
reported, it is not obvious how many cases of sex selection the authors are
actually claiming occur. The authors never revealed that number. Instead,
they noted that that “the magnitude of the deviations . . . for second and
third children of Chinese, Indian, and Korean Americans is comparable to
that documented for India, China and South Korea.” This statement is
part of the reason reporters concluded that there was a sex selection crisis
in the United States similar to the one occurring in Asia. For example, a
story in Slate entitled “Fetal Subtraction: Sex Selection in the United States”
suggested that technological advancements could contribute to long-lasting
cultural traditions of sex selection such as those in the Almond and Edlund
study.®” But this prevailing understanding of a sex selection crisis in the
United States is not accurate.

Recall that Almond and Edlund’s analysis found that the sex ratio of
the third child of Chinese, Indian, and Korean Americans is 1.51 (i.e., the
number of male children born for every female child).® They then argue
that this figure is similar to the sex ratio in India. They point out that “[a]s a
comparison, for India, the corresponding figure was found to be 1.39:1.”%
They are correct that the third births of Asian Americans and Indians seem
to have a very similar sex ratio (1.51 for Asian Americans and 1.39 for Indi-
ans). But this comparison of only the third births of the children of Asian
Americans and people living in India is misleading because it only shows
part of the picture. '

The full picture comes from comparing the second births of Asian
Americans with the second births of people living in India. The sex ratio for
second births of Asian Americans is 1.17 when parents have previously had
a girl. %2 On the other hand, the sex ratio for the second birth of Indians is
1.32 when parents have previously had a girl. ! Thus, the sex ratio of Indians
at the second birth is far more male-skewed than that of Asian Americans. A
significant amount of sex selection occurs at the second birth in India when
there is one prior girl child, but sex selection is rarer in the United States at
the second birth in the three Asian American communities.

36. Almond & Edlund, supre note 3(.

87. SeeSaletan, supranote 35 (“Sex selection of this magnitude has previously been docu-
mented in China, South Korea, and India, but not in the United States.”).

38. Almond & Edlund, supre note 30, at 5681,

39. Id.

40, Id.

41. Id.
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The conclusion Almond and Ediund draw from the comparison of the
Asian American sex ratios to the sex ratio in China is also inaccurate. They
point out that the overall sex ratio in China is 9,95:1.42 But this sex ratio is
significantly more male-skewed than the sex ratio for Asian Americans that
they articulated (which was 1.51).

The comparison to Asian American sex ratios and the sex ratio in South
Korea is inaccurate for another reason—ithe sex ratio was actually balanced
in South Korea at the time of their article (and continues to be so today).*?
South Korea is often cited as a sex ratio success story in Asia for eradicating
sex selection.® Yet, while ratios were balanced in South Korea, the ratios
among Korean Americans (when combined with Indian and Chinese Amer-
jcans) were male-skewed. Consequently, unlike what Almond and Edlund
stated, the magnitude of sex selection was hardly the same among Asian
Americans as that of people living in China, India, and South Korea at the
time they published their article. It was far more maleskewed in India and
China and far less in South Korea.

Although the econotnists never reported the number in their article,
from simple calculation we can determine that they found that there were
about 2,500 “missing” Asian American girls. Similarly, Jason Abrevaya, a
professor in the economics department at the University of Texas, reports
that he thinks there were “2,000 ‘missing girls’ in the United States between
1991 and 2004.7% In 2011, James Egan, with his coauthors, estimated that
there were 1,000 missing girls per year across the entire United States from
1083 to 2002.46 This is a small fraction of the total Asian American popu-
lation in the United States, which, according to the latest 1U.S. Census, is
more than 17 million people.*’ By way of comparison, there are over 60 mil-
lion girls “missing” just in India.*®®

42, Id.

43, jae Woo Lim, The Changing Trends in Live Birth Statistics in Korea,- 1970 to 2010,
54 Korean J. PeptaTric 429 (2011), hitpr// www.nebi.nlm.nih.gov/pmc/articles
/PMIC3254888/.

44. Sez Woojin Chung & Monica Das Gupta, Why Is Son Preference Declingin in South Kovea?
The Role of Development and Public Policy, and the Implications for China and Indin (World Bank,
Working Paper No. 4373, 2007), hitps:// ssri.com/abstract=1020841.

45. See, e.zn, Jason Abrevaya, Are There Missing Girls in the United States? Evidence from Birth
Date, 1 Ast, Foon. ], APPLIED Ecox. 1, 23 (2009).

46, James FX. Egan et al., Distortions of Sex Ratios at Birth in the United States: Evidence for
Prenatal Gender Selection, 31 PRENATAL DIAGNOSIS 560, 565 (2011).

4%, Flizabeth M., Hoeffel et al., The Asian Population: 2010, in 2012 Census Briefs, U.5. CeEN-
sUs Bureau 1, 14 (2012), hitp:// www.census.gov/prod/ cen2010/briefs/ c2010br-11.pdf.

48, Sunny Hundal, fndia’s 60 Million, Women That Never Were, AL JAZEERA (Aag. 8, 2018),
www.aljazeera.com/indepth/ opinion,/2013/ 07,/201872814110570679.html.



368 Whose Choice Is It?

Moreover, based on their research, Almond and Ediund can only find
deviations in sex ratios, but cannot explain at all how they are occurring.
People in the United States can sex-sclect using pre-implantation means
such as sperm-sorting and in vitro fertilization combined with Preimplanta-
tion Genetic Diagnosis (PGD).*

Cutting the data a different way to compare the overall sex ratios across
all children of Asian Americans to people in China and India, we can see
even more clearly that sex ratios in China and India are significantly male-
biased, but they are in the normal range among foreign-born Indian and
Chinese people living in the United States.

FIGURE 11.1 SEX RATIOS OF ASIAN AMERICAN AND ASIANS (STANDARD
RANGE SHOWN HORIZONTALLY)

1.1

1.05

Sex ratio at birth

0.95

Foreign-born Forelgn-born  U.S.-born Chinese In Indians in
Indian Chinese White China India
Americans  Americans  Americans

Source: Sital Kalantry & Mirlam Yeung, Replacing Myths with racts: Sex-Selective Abortion
I aws in the United Stratas, University of Chicago Law School International Hurman Rights
Clinle, National Asian Pacific Women's Forum, Advancing New Standards for Reproductive
Justice (2014, available at https://chicagouhbound.uchicagoedu/ihrc/'//.

There is a general perception that data is neutral. However, the meth-
odology researchers use, the questions they ask, and the conclusions they
reach from the data are influenced by their own and society’s biases.”® Tow

49. SeeMolina B. Dayal et al., Preimplantation Genetic Diagnosis, Menscare {Dec. 30, 2015),
https:/ / emedicine.medscape.com/ article/273415-overview,

50. SeeTufuku Zuberi & Eduardo Bonilla-Silva, Towards a Definition of White Logic and White
Muthods, in WarTe Locic, Wirte METHODS: RACISM AND Meraoporocy 3 (Tufuku Zuberi
& Eduardo Bonilla-Silva eds., 2008}).
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researchers themselves and readers of the research interpret data is also
influenced by their own previously held views.

V. Stereotypes about Asians and Asian Americans

A number of misperceptions about Asians, Asian Americans, and the
motives for sex selection in Asia has led to a widespread misunderstand-
ing of narrow demographic data to conclude that there is a sex ratio cri-
sis in the United States among Asian Americans. First, some people may
have assumed that just because people who come from Asia and live in the
United States look the same as people who live in their countries of ori-
gin, they share the same behavioral traits. The argument goes that if people
widely abort female fetuses in Asia, they must also be doing so in the United
States once they move to that country. Of course, while some behaviors
of immigrants may be similar to people in their countries of origin, it is a
form of stereotyping to assume that Asian Americans act in the same way as
Asians, Moreover, the longer immigrants remain in the United States, the
more their traits and behaviors may begin to deviate from people in their
country of origin.

Second, some people may have readily accepted the view that sex selec-
tion both in parts of Asia and the United States is caused by sexism. There is
a general perception that foreign cultures are inherently sexist and this view
finds some support in feminist thought.’! When a certain practice occurs in
immigrant cultures, it is seen to be motivated by a misogynist culture, but
that same practice, when it appears among the majority group, does not
lead people to make broad conclusions about that culture. Rather-it is seen
as an exception.®

A closer examination of the trends in India,’® however, paints a more
nuanced picture of the reasons for sex selection and women’s motives. In
India, sex selection started on a significant scale only when American ultra-
sound machines were shipped to India in the 1980s.5 Although against the

51. See, e.g, Susan Moller Okin, Is Multiculturalism Bad for Women?, in Is MULTICULTURAL-
1M BAD ror Wonmen? 7 (Martha Nussbaum ed.1999), in which Okin lists many practices and
ways in which minority and immigrant cultures are repressive to women.

52. See, e.g., Leti Volpp, Blaming Culture for Bad Behavior, 12 YaLz J.L. & Human. 89 (2000).

53. While genderbiased sex selection also occurs in China, given my knowledge, 1 include
only a detailed examination of the factors that lead to sex selection in India.

54, See MarA HvisTENDAHL, UNNATURAL SELECTION 80 (2011); Christophe Z. Guilmoto,
Characteristics of Sex-Ratio Imbalance in India, and Future Scenarios 4-8, 4111 Asia Paciric Con-
FERENCE. ON REPRODUCTIVE AND SEXUAL HEALTH AND RIGHTS (2007}, http://www.unfpa
.org/gender/docs/studies/india.pdf.
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common presumptions, sex ratio data as well as survey data suggests that
there is not widespread “daughter-aversion,” but that what many (but not
all) Indian families want to have is at least one boy. Some families want to
have at least one son for economic support during old age, to carry on the
family name, and to perform certain death rituals for their parents.

For people living in poverty, a daughter can be expensive: she must be
clothed and fed, but is less likely to contribute to the financial welfare of the
family and may instead require significant expense in the form of a dowry
or payment to the family of the man she marries. Technology, combined
with the desire to have fewer children, and the cultural preference to have
at least one son, leads many women each year (o illegally learn the sex of
their fetuses and abort female fetnses if they already have one or two prior
girl children.

Third, there is a failure to recognize that a practice, discriminatory in
one context, may not be discriminatory in another. In addition, it is often
assumed that the behavior of immigrants (unlike the majority community)
is driven by deep-seated cultural beliefs rather than the product of the social
and economic context in which they are living.

To illustrate my point, I compare two scenarios. Take the case of an
Indian woman living in India, who takes steps to have a boy child after
she has had a girl child, with the case of a woman of Indian descent in the
United States, who takes steps to have a boy after she has a girl. The first
scenario in India raises different concerns than the second one. Social insti-
tutions such as dowry, patrilocal forms of marriage, and fewer economic
opportunities for girls are some reasons why families may want to have at
least one boy child in India. When families play into this tradition, they
further perpetuate and reinforce those patriarchal customs. What is more
troubling is that emerging empirical studies have found that the male sur-
plus is harming women in other ways. Studies suggest that there are higher
levels of sexual harassment, rape, and early child marriage in districts where
there is greater sex selection.’

55. See Ravinder Kaur, Mapping the Adverse Consequences of Sex Selection and Gender Imbalance
in India gnd Ching, EconoMic & POLTTICAL WeekLy, August 2013, at 57: RAVINDER KAUR,
Too Many Mex Too Tew WoMeN: Social CONSEQUENCES OF GenpER IMBALANCE IN INDIA
AND CHNA (2016); Scott J. South et al., Skewed Sex Ratios and Griminal Victimization in India,
DEMOGRAPHY, 1019 (2014); Sofia Amaral & Sonia Bhalotra, Population Sex Ratios and Vio-
lence Against Women: the Long-Run Effects of Sex Selection in India, INSTITUTE FOR SociaL &
EconoMIc REsEArcH (2017), hitps:/ /www.iser.essex.ac.uk/research/pub]jcations/working
-papers/iser/2017-12.pdf.
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In the case of an immigrant woman in the United States, the contexl
in which her act occurs is different. She will not likely be required to pay
money to a groom to marry her daughter, she can rely on social security
and other state support rather than relying solely on her son for economic
support in old age, and there is no prevailing custom against daughters pro-
viding economic support. Her daughter born in the United States may have
more economic opportunities for selfsufficiency than one born in India.
Furthermore, large numbers of people in the United States are not system-
atically selecting in favor of boys. Given that there is no male surplus in
the United States, there are no consequences that relate to imbalanced sex
ratios (such as increased sexual harassment and rape) that occur. Moreover,
as 1 discuss later, the few Asian American people who might be intervening
to obtain the family composition they desire are not necessarily doing so for
the same motives as people living in Asia.

In this section, I have outlined some of the views about Asians and Asian
Americans and culture and context that may have primed some Americans
to more readily accept misrepresentations of academic studies to fit com-
fortably into certain stereotypes. I elaborate on this point elsewhere.% In
the next section, using newer demographic data as well as survey data, 1
argue that the reasons for the behavior of some Asian Americans may be
very different than the actions of some Asians.

VI. Beyond “Son Preference”

The data used in Almond and Edlund’s study is from the U.S. Gensus of
9000. In 2014, T worked with an interdisciplinary team fo conduct an empir-
ical analysis on sex ratios based on U.S. Census data from 2008 to 2012 and
found something that had not been previously observed.””

Like Almond and Edlund, we found that when foreign-born Chinese,
Korean, and Indian parents have two girls, the sex ratio of the third child
shows a male-bias (1.33). However, unlike Almond and Edlund’s study, we
found that in more recent data, the sex ratio of the third child of Chinese,
Korean, and Indian parents in the United States is female-biased after they

56. See KALANTRY, WoMEN’S HUMAN RicuTs AND MIGRATION, sufra note 2 at 12-46,
152-75.

57. The data grows out of work I have done with Miriam Yeung, Executive Director of
the National Asian Pacific Women's Forum, Shivana Jorawar, Reproductive Justice Program
Director, National Asian Pacific Women’s Forum, Sujatha Jesudason, Director of CoreAlign
at the University of California, San Francisco, and Brian Citro, Clinical Lecturer in Law, Uni-
versity of Chicago Law School.



372 Whose Choice Is It?

have had two boys (0.89) (see figure 11.2). This suggests that a very small
number of Chinese-, Korean-, and Indian-American families are taking
measures to ensure that they have both boy children and girl children in
their families.

EIGURE 11.2 COMPARISON OF SEX RATIOS OF CHINESE, INDIAN,
AND KOREAN CHILDREN AND U.S.-BORN CAUCASIAN CHILDREN
(2008-2012 ACS).
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Source: Analysis of pooied American Community Survey data from 2008-2012,

Sex ratio research has certain limitations. As noted earlier, even where
researchers find imbalanced sex ratios, those ratios do not tell us what
methods are being used for sex-sclection—pre-implantation methods or
abortion. In addition, from demographic data, we cannot determine the
motivations for people’s behavior. To ascertain what motivates the behavior
of Asian Americans, I included two questions in an annual national survey
conducted by the Cornell Survey Research Institute (Cornell SRD). In total,
1,000 households were surveyed. By way of comparison, the most recent
Gallup Poll survey on gender preferences surveyed 1,020 people nationally
using a similar methodology.®® In these two questions, 1 asked respondents
their gender preference if they could only have one child, and if they could
have only two children.

Consistently across each racial and ethnic group, more respondents
said they would prefer to have a son than a daughter if they could have only
one child as can be observed in Table 11.1. In the Cornell SRI poll, ouly

58. See Frank Newport, Americans Prefer Boys to Girls, Just as They Did in 1941, GALLUP {June
93, 2011), http:/ /www.gallup.com/ poll/ 148187 /americans-prefer-boys-girls-1941.aspx.
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18.8 percent of the Asian Americans surveyed said they would want to have
a boy if they could only have one child. Similarly, 16.8 percent of Caucasian
Americans said they would want a boy if they could have only one child. On
the other hand, a significantly greater percentage of Native Americans (28.6
percent) and African Americans (82.7 percent) indicated they would want
a boy if they could have a boy. Across all groups, fewer numbers wanted to
have a girl if they could have only one child. Thus, when asked about their
attitudes, Asian Americans do not manifest a greater preference for sons
than any other racial group in the United States.

When the respondents are told they can have two children, 5 percent
of Caucasian Americans want two boys and 2.7 percent want only girls. If
this disparity were observed among Asian Americans, some might see this as
proof of “son preference,” but few would interpret this to mean “son pref-
erence” among Caucasian Americans. Contrary to the dominant narrative
of “son preference” among Asian Americans, 6.3 percent of Asian Ameri-
cans want only boys and an equal percentage—6.3 percent—want only girls
when they are told they can have only two children.

The most important finding is that 60.4 percent of Asian Americans
want to have one boy and one girl if they could have only two children. The
desire for gender balance is greater among Asian Americans than any other
group. Approximately 58 percent of African Americans desire a gender-
balanced family, whereas only 49.4 percent of Caucasian Americans desire
a gender-halanced family. Still, a quarter of the Asian Americans surveyed
stated that they have no preference for the gender composition of their
children. These results are consistent with another poll conducted by the
Cornell Survey Research Institute in 2015 among New York State residents
only, the state with the second largest Asian American population.®

An analysis of new demographic data combined with survey data contra-
dicts the Almond-Edlund misconception about Asian American reproduc-
tive patterns. One plausible interpretation of the sex ratio and survey data
is that Asian Americans desire both boy children and girl children. A few
Asian families who have three children may have intervened to achieve bal-
anced families. While there may be a small number of Asian Americans who
still desire to have at least one son out of their “cultural” preference, this s
a small group of people. It is not necessary to pass legislation that has a neg-
ative impact on all women just to attempt to prevent the behavior of a small
minority of people who may not even be acting because of “sexist” motives.

59. Hoeffel et al., supra note 47, at 7.



TABLE 11.1 RESULTS OF A POLL OF U.S, RESIDENTS ON GENDER PREFERENCES

Whose Choice Is It?

Caucasian Asjan African Native Other
Americans Americans | Americans Americans
¥ you could have only one child:
Boy Only 16.8% 18.8% 32.7% 28.6% 19.0%
Girl Only 11.2% 10.4% 15.0% 8.2% 4.8%
Don’t Care 66.1% 66.7% 47.8% 59.2% 66.7%
Don't Want 5.9% 4.2% 4.4% 4,1% 9.5%
Children
1f you could have only two children:
Only Boys 5.0% 6.3% 8.0% 18.4% 0.0%
Only Girls 2.7% 6.3% 6.2% 2.0% 0.0%
One Boy/ 49.4% 60.4% 58.4% 44.9% 52.4%
One Girl
Don’t Care 38.2% 25.0% [ 24.8% 34.7% 42.9%
Don’t Want 4.7% 21% 2.7% 0.0% 4.8%
Children
Total 768 48 113 49 21
Respondents

Source: Poll conducted by Cornell Survey Research tnstitute 2015,

Some pro-choice people may find sex selection for both girls and boys
problematic. First, people informed by postmodern and queer theories may
oppose sex selection because it supports the idea of gender as a binary cat-
egory—male or female. Another possible argument against sex selection
is that people who sex-select are more likely to force their children to con-
form to traditional gender expectations and roles.%! Yet another possible
argument against sex selection posits that by sex selecting, parents make
a statement that one sex is superior to another. Although people who are
uneasy with sex-selective abortion may not necessarily support sex-selective
abortion bans, their ambivalence about the practice of sex selection may
weaken their opposition to such bans.

60. See generally JuprrH ButLer, GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF
IpenTITY {2006).

61. See Jonathan M. Berkowitz & Jack W. Snyder, Racism and Sexism in Medically Assisted
Conception, 12 BroetHics 25 (1998). Others have argued that the concept of family balane-
ing creates this idea that an appropriate family has at least one boy and one girl. Soren
Holm, Like a Frog in Boiling Waler: The Public, the HFEA, and Sex Selection, 12 HEALTH CARE
Anarysis, 27 (2004).
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In the prior section, T have shown that the scale of sex-selective abortion
among Asian Americans has been widely exaggerated in popular discourse.
It was assumed this behavior was driven by misogyny and daughter aver-
sion. The data presented in this section adds a very different layer to the
dominant narrative. If Asian Americans are sex selecting (which we can-
not know for certain and also cannot know what methods they are using),
their motives may relate to balancing their families with both genders. In
the next section, I explain how sex-selective abortion statutes could impact
the future of abortion jurisprudence of the U.S. Supreme Court.

VII. Sex-Selective Abortion Statutes
and the U.S. Supreme Court

A decision by the U.S. Supreme Couri on the constituiionality of sex-
selective abortion statutes could have a significant impact on reproductive
rights in the United States. Indeed, a case involyving the constitutionality of
sex-selective abortion bans reached the U.S. Supreme Court in the 2018
term.®2 A 1.8, District Court judge declared Indiana’s sex-selective abortion
statute unconstitutional, to the extentit applies to pre-viability of the fetus.
The U.S. Court of Appeals for the Seventh Circuit granted en banc review
of a portion of the opinion unrelated to the sex-selective abortion ban,
but then vacated that order when one of the participating judges recused
themselves.t* By vacating its order granting en banc review, the Seventh Cir-
cuit thereby reinstated the original panel decision finding that the staiute
was unconstitutional. Seventh Circuit Judge Barrett (now Jusiice Barrett)
joined a dissenting opinion that analogized the practice of sex selection as
akin to eugenics.® The U.S. Supreme Court refused to review the Seventh
Circuit's ruling that the statute in question was unconstitutional, but in an
unusual move, went on to give a reason for why it denied certiorari,”® The
Court indicated that it wanted to give more appeals courts the opportunity

62. Box v. Planned Parenthood of Ind. & Ky., 159 8. Ct. 1780 (2019).

63. Planned Parenthood of Ind. & Ky. v. Comm'r, 265 F. Supp. 3d 859 (8.0. Ind. 2017).
64. Planned Parenthood of Ind. & Ky. v. Comm’r, 727 Fed. App™x. 208 (7th Cir. 2018).
65. Planned Parenthood of Ind. & Ky. v. Comm’t, 917 F.3d 532, 636 (7th Cir. 2018).

66. Box, 139 8. Ct. at 1782.
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to review similar statutes.” In his concurring opinion, Justice Thomas made
it clear that he did not agree with the lower court’s opinion.%

U.S. jurisprudence on abortion forms a complicated web of decisions.
Given this complexity, we cannot be certain what legal test the Supreme
Court will use in evaluating the constitutionality of the prohibitions on
sex-selective abortion. The composition of the justices will also drive what
test is used and what conclusion is reached. There is no consensus among
legal scholars about what legal test the Court will use let alone how they
will rule.®®

67. Id. (“Only the Seventh Circnit has thus far addressed this kind of law. We follow our
ordinary practice of denying petitions insofar as they raise legal issues that have not been
considered by additional Courts of Appeals.”).

68. Id. ar 1792 (Thomas, J., concurring) (“The Court’s decision to allow further percola-
tion should not be interpreted as agreement with the decisions below.”).

60, Sez Annie Moskovia, Bans on Sex-Selective Abortions: How Far Is Too Far¥, 40 HAsTINGS
Consrt. L. Q. 423 (2013) (arguing that sex-selective bans infringe on women’s constitutional
right to privacy and liberty, fail Caszy’s undue burden test because they completely ban abor-
tion based on sex, and differ from Gonzales as there are no alternative methods of abor-
tion; in addition, there is no precedent of the court having limited a woman’s reasons far
seeking an abortion); Justin Gillette, Pregnant and Prejudiced: The Constitutionality of Sex- and
Race-Selective Abortion Restrictions, 88 Wasa. L. Rev. 645 (arguing that motive-hased abortion
restriciions, such as sex-selective abortion bans, are unconstitutional because they violate
a woman’s consiitutional liberty rights—although Gillette notes that the Supreme Court
has allowed increasingly restrictive abortion laws since Rog); Jaime Staples King, Not This
Child: Constitutional Questions in Regulating Noninvasive Prenatal Genetic Diagnosis And Selective
Abortion, 60 UCLA L. Rev. 2 (2012) (arguing that the right to choose abortion for any rea-
son should be grounded in the principles of liberty and auntonomy, rather than sex equal-
ity and thai sex-selective abortion bans would fail the undue burden test because women
would need to withhold information from their doctors or opt not to have abortions); Mary
Kanowsky, A Hidden Gendercide: Discrepancies Between Embryo Destruction and Sex Selective Abortion
Lenws, 14 Ave Maria L. Rev. 163 (2016) (arguing that using a gender equality framework, it
remains unclear whether sex-selective abortion bans would be constitutional because it is
unclear what standard of scrutiny would apply, that under a right to privacy argument such
bans fail the undue burden test prior to viability, and that under Case, postviability bans
would be unconstitutional because they not leave exceptions for the health of the mother);
Krissa Webh, Gender Mis-Conception: The Prenatal Nondiscrimination Act as A Remix of the Abor-
tion Debate, 11 Geo. |. L. & Pue. Por’y 257 (2013) (arguing that federal regulations on sex-
selective abortion should be constitutional and wonld likely be justifiable if imposed on
state-run medical centers or as an issue of private discrimination by the medical indusiry that
has a substantial effect on interstate commerce); Jason C. Greaves, Sex-Selective Abortion in the
U/8.: Does Roe v. Wade Protect Arbitrary Gender Disorimination?, 23 Gro, Mason U. Civ. Rrs. L.
J. 333, 363 (2013) {concluding that current jurisprudence does not seem to allow for sex-
selective abortion bans under the fundamental right to privacy, but that public opinion may
influence the court’s decision); Thomas J. Moloay, Roe, Casey, and Sex-Selection Abortion Bans,
71 Wasm, & Lee L. Rev. 1089 (2014) (differentiating between narrow bans that ban abortion
based salely on sex, and broader bans that proscribe abortions when sex selection is one of
other reasons and that do not contain a life or health exception and arguing that in light of
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One approach the Court might take is to distinguish between pre-viabil-
ity and postviability sex-selective abortion bans.”® While it would prohibit
all pre-viability restrictions, it would evaluate post-viability bans using the
approach articulated in Whole Woman's Health v. Hellerstedt.™ In Whole Wom-
an’s Health, in determining whether the abortion restrictions in question
were an “undue burden,” the Court used a cost/benefit analysis test.”? The
cost/benefit test to evaluate “undue burden” in Whole Woman's Health was
applied again in June Medical Services v. Russo; however, Chief Justice Rob-
erts, wrote a separate concurring opinion stating that he would dispense
with the cost/benefit analysis and instead focus only on what burdens the
abortion restriction creates.”™

Assuming that when the Court reviews the constitutionality of sex-
selective abortion statutes that it uses the cost/benefit test as articulated in
Whole Woman’s Health, then whether it decides that the benefits of such a
ban exceeds the costs depends on which narrative it believes—the one I
have just articulated or the one advanced by pro-life groups and accepted
by some pro-choice people based on the misinterpretation of narrow data
provided in the Almond and Edlund study.

The foundational decision that established the right to choose was Roe
0. Wade.™ Tt established different legal tests based on the number of weeks
of gestation.” The U.S. District Judge in Indiana interpreted Roe to mean
a state was not permitied to restrict pre-viability abortion in any way. She
stated that “[t]he woman’s right to choose to terminate a pregnancy pre-
viability is categorical: ‘a State may not prohibit any woman from making
the ultimate decision to terminate her pregnancy before viahility.”"®

Gonzales, a narrowly drafted sex-selective abortion ban that does not include life or health
exceptions could survive a challenge despite the Casey ruling). See also Greer Donley, Does
the Constitution Protect Abortions Based on Fetal Anomaly?: Examining the Potential for Disability-
selective Abortion Bans in the Age of Prenatal Whole Genome Sequencing, 20 Micx. J. GENDER & L.
991 (2013) (presenting an analysis of the unconstitutionality of disability-selective abortion
bans under the Commerce Clause and the Equal Protection Clause and highlighting the
slippery slope argument that may be flluminating when considering sex-selective abortion
bans).

70. The sex of a fetus could be determined using blood tests of the pregnant woman’s
blood as early as seven weeks of gestation or as early as 12 weeks using an ultrasound.

=1. Whole Woman's Health v, Hellerstedt, 136 8. Ct. 2292 (2016).

72. Id. at 2309-10.

7%. June Medical Services v, Russo, 140 8. Ct. 2103, 213343 (2020).

74, Roe v, Wade, 410 U.S. 113 (1973).

75, Id. at 164-65.

76. Planned Parenthood of Ind. & Ky v. Comm’r, 265 F. Supp. 3d 859, 866 (8.D. Ind.
2017).
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Nearly a quarter of a century before the Indiana decision, the State
of Illinois had settled a similar suit against its ban on sex-selective abor-
tion. 1llinois agreed that the statute should only apply post-viability after
the Supreme Court’s Roe decision.” In rejecting an ohjection to this set-
tlement, the U.8. District Court for the Northern District of Tllinois stated
that “[tfhe Casey court made it clear that any pre-viability regulation which
imposes a palpable restricion on a women’s right to elect ahortion would
be prohibited.”” Thus, at least one other court has suggested that pre-
viability sex-selective bans are unconstitutional. The Ninth Circuit Court
of Appeals has also found that pre-viability bans on abortion generally are
unconstitutional. ™

Even if' it decides that pre-viability restrictions are categorically imper-
missible under Roe v. Wade, the Court might treat post-viability abortions
differently. In Whole Woman's Health v. Hellerstedt, the Court evaluated two
Texas regulations to determine whether the costs of the prohibition exceed
its benefits. 3 The first regulation required medical professionals who per-
form abortions to have admitting privileges at a hospital within 100 miles of
the abortion site.*! The other regulation required abortion clinics to satisfy
the state requirements imposed on surgical centers.®? As noted earlier, the
Court framed the “undue burden” test as a cost/benefit analysis.®*

Supporters of the legislation argued that strict health regulations were
needed to protect the health of abortion seekers. However, the Court found
that the Texas restrictions had no benefits since abortions are already very
safe procedures in Texas® On the other hand, they impose significant
costs on women’s access to abortion given that scores of clinics had already
closed in Texas as a result of the statute.®® The Court emphasized the need
to consider factual findings, rather than merely the law’s purported bene-
fits, when engaging in this analysis.® Applying a cost/benefit test, the Court
found that the Texas restrictions imposed an undue burden on ahortion
access and were therefore unconstitutionat.%?

77. Herbstv. O’Malley, No. 84 C 5602, 1993 WL 59142 {N.D. Ill. Mar. 2, 1993).
78. Id at 9.

79. Isaacson v. Horne, 716 F.3d 1213, 1231 (9th Cir. 2015).

80. Whole Woman's Health v, Hellerstedt, 136 S, Ct. 2292, 2300, 2309-10 (2016).
81. Id. at 2300,

82, Id.

83. Id. at 2309-10.

84, Jd. at 2311,

85, Id. ai 2312,

86. fd. at2310-11.

87. Id. at 2309-20.
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Ifit follows Whole Woman s Health, the Court will likely undertake a cost/
benefit analysis if it applies the “undue burden” test to postviability sex-
selective abortion bans. I have described the costs of the ban in Section II.
To recap: sex-selective abortion bans will create a tension in the relation-
ship between a medical professional and her patient, could lead to racial
profiling by medical professionals, and will burden the rights of women
who desire to obtain non-selective abortions.

According to pro-life advocates, there are two key benefits of bans on
sex-selective abortion, First, a ban will address a widespread practice (tar-
geted abortion of female fetuses). As discussed in Sections IV and V, by rely-
ing on stereotypes about the behavior of Asian Americans and drawing on
misinformation about foreign countries and misunderstandings of empir-
ical data, some people argue that gender-biased abortion occurs in crisis
proportions in the United States. The truth is that, at most, sex ratio data
suggests that a few thousand Asian Americans sex selected because they
wanted boy children when they already had one or two girl children. Even
if we assume that every single one of these people selected against a girl, it
is possible that each of these people used sperm-sorting or IVF and PGD to
manipulate the gender of their children rather than abortion. A small num-
ber of other Asian Americans may also be selecting in favor of girl children.

Second, some people argue that the aborting of female fetuses in the
United States is problematic because the motives of the people who do it
are discriminatory. This conclusion draws on information about what is
believed to motivate gender-biased abortion in foreign countries. In Sec-
tion VI, I explain using more recent data on Asian American childbirths
that there are a small number of people who select in favor of girls when
they have prior boy children. This challenges the notion that those Asian
Americans who sex select are manifesting sex discrimination—rather, it sug-
gests that they desire families with both genders. A survey of Americans con-
firms that Asian Americans are the group that is most likely to want a family
with at least one boy and one girl. One could morally object to family bal-
ancing, but that practice does not manifest discrimination against wommen
and girls in the same way as in parts of Asia.

In part, what makes gender-biased selection problematic in India is
defined by the context in which it occurs. A practice gains meaning as dis-
criminatory in the context in which it occurs. In India, sex selection may be
discriminatory because it occurs in the context of gender inequalities such
as son preference, dowry, a patrilocal system wherein the daughter physi-
cally leaves her parents’ family and joins her husband’s family after mar-
riage, and inheritance traditions that favor sons. Those coniextual societal
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motivations for sex selection are not present in the United States. If one
accepts the facts that I have presented, it seems clear that the costs of the
sex-sclective abortion prohibitions are not justified.

There are several other approaches that the Court could take. It might
not distinguish between pre-viability and post-viability sex selective abortion
bans and instead apply the same legal test to both periods. It could categori-
cally reject sex-selective abortion bans at all times during the pregnancy.
Unlike the abortion prohibitions that the Court has previously considered,
the sex-selective abortion laws are complete bans rather than “obstacles”
{o obtaining abortions. For example, the state legislation at issue in Casey
merely created obstacles to a woman’s path to an abortion.® The sex-
selective bans do more than that—they prohibit abortion altogether for a
specific reason. Alternatively, the Court could apply the “undue burden”
test to both the pre-viability and post-viability period.

Another issue that the Court might consider is whether a fetus should
have a legal right to be free from discrimination. No American court has
found that a state has an interest in protecting a fetus from discrimination.
Indeed, in a concurring opinion, Justice Stevens has noted that “no mem-
ber of [the Supreme Court] has ever suggested that a fetus is a ‘person’
within the meaning of the Fourteenth Amendment,” which would entitle
the fetus to equal protection of the law.* If the Court were to extend this
protection to a fetus, it would mean granting the fetus full personhood.
To grant the fetus full personhood would open the door to a host of other
abortion restrictions.

Bans on sex-selective abortion may seem harmless. After all, most peo-
ple do not approve of the practice. Very few women want 1o have an abor-
tion for that purpose. But the right to choose could hinge on how the U.S.
Supreme Court rules on sex-selective abortion bans if the issue ever reaches
the Court. If the Supreme Court rules that sex-selective abortion bans are
constitutional, this will invite more states to adopt a host of other reason-
based pre-viability prohibitions. For example, states could prohibit a woman
from terminating her pregnancy if her reason is that she does not want to
have a child born with a disability (assuming the fetus was diagnosed with a
disability).

On the other hand, if the U.S. Supreme Court does not accept decontex-
tualized arguments about the practice and instead relies on evidence-based

88, Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992).
89. Thornburgh v. American College of Obstetricians & Gynecologists, 476 U.S. 747,
779 n.8 (1986). '
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research about sex-selective abortions in the United States, then they are
more likely to find them unconstitutional. When the costs of sex-selective
abortion bans are placed against an evidence-based and contextualized
understanding of the benefits of such bans, it is clear that the costs far
outweigh the benefits. However, the Supreme Court might apply a differ-
ent standard to the case and, even if it applies the cost/benefits analysis, it
might consider different costs/benefits and weigh them differently. Given
the current composition of the Court, inclusive of Justice Barrett, any case
in which it adjudicates the constitutionality of sex-selective abortion bans
will have a significant impact on reproductive rights for years to come,

VIII. Conclusion

Tn recent years, there has been a spate of anti-abortion legislation target-
ing sex-selective abortions. The strategic framing by pro-life advocates of
such legislation in women’s equality terms has created a situation where
some pro-choice supporters of a woman’s right to choose find themselves
supporting (or at least, not strongly oinposing) these bans. The dominant
public narrative has centered on exploiting false assumptions about Asian
Americans and exaggerating empirical data to fit those stereotypes. The
dominant narrative is wrong. The practice of sex-selective abortion is not
widespread in the United States among Asian Americans. Moreover, even
if some women do abort to sex-select (which we do not have persuasive evi-
dence for), we cannot attribute the same motives to Asian women in the
United States as we might attribute to women living in Asia. Sex-selective
abortion bans should be found unconstitutional if and when the question
reaches the U.S Supreme Court, but this decision will no doubt turn on
what set of facts the Court believes—the narrative that has gained popular-
ity in the United States or the more nuanced approach I have suggested
here. The story of sex-selective abortion laws is a reminder about the impor-
tance of carefully interrogating empirical data and challenging our own
assumptions about minority and foreign peoples.





